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APPELLANT'S REPLY BRIEF 



Dear Madam or Sir: 

This paper is responsive to the Examiner's Answer dated March 30, 2010 (hereinafter 
"Examiner's Answer"), having a shortened statutory time for response due on June 1 st , 2010 
(May 30 th being a Sunday and May 31 st being a holiday), in which the Examiner raised 
additional arguments in support of the instant rejections. Appellant hereby responds to the 
Examiner's additional arguments. 
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I. ARGUMENTS RAISED IN REJECTION: 35 USC §103(A) 

The USPTO has stated, "Claims 1-4, 9-15, 17-21, 26-29, 34-36, 39, 40, and 42-46 
stand rejected under 35 U.S.C. 103(a) as being unpatentable over Miller et al. (U.S. Pat. 
No. 5,920,701) (hereinafter "Miller ") in view of Jaeger (U.S. Pat. No. 6,345,028) 
[hereinafter "Jaeger"] and Ma et al. (U.S. Pat. No. 5,926,649) (hereinafter "Ma"). 
Examiner's Answer, p. 3 (30 March 2010). 

A. Statement of Representative Claim 1 : 

Claim 1 is similar to Independent Claims 26 and is chosen as a representative 
claim for at least some purposes of this discussion. Claim 1 recites: 

1. A method comprising: 

publishing a schedule of content transmission, the schedule being defined 
in response to an order in which the at least one content is spatially resident upon 
at least one hardware spatial data storage system, the schedule identifying the 
content by one or more times; 

reading at least one content from the at least one hardware spatial data 
storage system in a fashion independent of the schedule of content transmission; 
and 

transmitting the at least one content to a temporal data storage system in 
accord with the published schedule. 

B. Argument Given in the Office Action dated 5 October 2009: 

The argument given in the Office Action dated 5 October 2009 argues as follows: 
& As r f.fotms 1 and 2<S ! ft i 

Plashing a schedule of evnbnl iitawtressKia the scfietfute fcteirtsryitiy Sn# 
content by one or more tirees (col, 3, linos 1-2; oot. 13, ffnes 4-9; Fig. 3 ; element 1 14); 
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the location of data in itm Sisk-based storage system. The location of date in the disk- 
bsmdstcrag , >, diatom -mo/tier of dot* «. fw a,;, '< ■ > :,»3foro 

raw tfthi Mb h thodis! t>t ear f agt systor? 

The eonrMnatN^ of MitterAJaeger artd Ma are analogous art because they are 
from }rw same fie f suxte sr.. t i<jt being data transmission. 

At the time of the iweniioo it wojW hd»» been obvious to a pet«B> of on*rw> 
i i pfy«a t- t tec-hi -juet M -f J i ut 

schedule Ths i f f n » ki have been to provfcte set jantia 1*^ 

; i" naval t 1 1 i p; rii , i <? i rt i i i i ' ii * i r.t i >rjj* 

numbers of clients. 

(Office Action mailed 5 October 2009 at pp. 3-5). 

C. Arguments Raised in Examiner's Answer dated 30 March 2010 

The arguments raised in the Examiner's Answer dated 30 March 2010 argues as 
follows: 

1. Arguments Raised in Response to B.l.a 

lis- r< r t ill j i M h o io< 

j < . ! , I | t ( !*.,,, - ' „ , j 

il S f ! v , < I It ! 

^j&ms. thtst "sser's 'trsr^rni;;?.:;:^ ^sons" 3fs «qi,;tv«5»m to Ap-ps;;.srihs "sc.he^isj" 
i > i N <•- - k \f - v 

f n | i M i I i > . ' s 

". .the seh&:k;;ef 10 disti':t>>;i«s -r.^ssrii-s-ss-sn ins^ehcm: to the Co-hti-^t 
i ' , t irt ii 

;vi^t^t - - / 

*\S ! f v i ill j$ » ■< , s 

l I t i I i > i i ' 
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SsS artel! 



it ■ , II ' V [ 

t r > ■ i , >i i . j 1 js 



Examiner's Answer mailed 30 March 2010 at pp. 21-23. 

2. Arguments Raised in Response to B.l.b.l 



x > -tV ii A > 'i i ^ •> ~< 1 
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Examiner's Answer mailed 30 March 2010 at p. 23. 

3. Arguments Raised in Response to B.l.b.2 

vJ < [ \0N > - - I, d i " 1 

i- i - , -r , H r ► I - i<~ i ' ti ( I i. 1 

5 |i i 1 „ v I - >■ ! . . - 

I- < \ 1' I it< I i i - - 

f i I : ' , { I 

Examiner's Answer mailed 30 March 2010 at p. 24. 

4. Arguments Raised in Response to B.l.b.3 

'1 ► n s ;im w K i! > i • *n - 

v , [ i > s t I i i 

I - I ^ I ^ )! v,t , < 

«xfep^Ktefir of the Svehs&te ^ confem Srsr^mssicri'. but rsihs? Appsfei aef iiss ;•»*!. 
t i I > i I 1 >r L n in. 

i ! 1 I I i ' II 

*r I - - li I- - 

f f _ ! I I < . „ 1 I h 

\ - - i - I - t II — I *~ 

- < 1 4 I! I q mi i < 

Examiner's Answer mailed 30 March 2010 at pp. 24-25. 

5. Arguments Raised in Response to B.l.b.4 
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Examiner's Answer mailed 30 March 2010 at p. 25. 
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Response to B.l.b.5 



Examiner's Answer mailed 30 March 2010 at p. 26. 
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Examiner's Answer mailed 30 March 2010 at p. 27. 



8. Arguments Raised in Response to B.l.b.7 
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Examiner's Answer mailed 30 March 2010 at pp. 28-29. 

9. Arguments Raised in Response to B.l.b.8 
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Examiner's Answer mailed 30 March 2010 at pp. 30-31. 



D. Appellant's Response to Argument given in Examiner's Answer dated 
30 March 2010 

\. Answer to Arguments Raised in Response to B.l.a 

Appellant respectfully traverse (for example) the assertion stated in the 
Examiner's Answer dated 30 March 2010 that Miller's "transmission instructions" are 
equivalent to Appellant's "schedule" and that Miller's "content data" is equivalent to 
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Appellant's "content." The Examiner's Answer asserts that because Miller discloses that 
the "[transmission] instructions include the time to start transmitting the content data," 
that "Thus, it is clear that Miller's 'time to start transmitting the content data' discloses 
Appellants 'one or more times.'" (Appellants note that Miller fails to recite " the schedule 
identifying the content by one or more times.") In the following sentence, the 
Examiner's Answer asserts: "Based on the foregoing, it follows that Miller's transmission 
instructions ('schedule') identifies the content data ("content") by one or more times." 
Appellants traverse this assertion because (at least) the Examiner's Answer fails to show 
(e.g., in the foregoing argument) the basis of how the "time to start transmitting the 
content data" (from Miller) recites "identifying the content by one or more times" (from 
Appellant's Independent Claim 1). 

The Examiner's Answer in its next sentence (p. 22, first sentence) directs the 
reader's attention to appellant's own disclosure ("in order to support the Examiner's 
position") where element 600 of Fig. 6 discloses "the schedule of content transmission 
times on a medium," in one implementation being "a paper flyer having a list of contents 
and associated time of transmission of such contents." The Examiner's Answer then uses 
the disclosure to conclude that "it is quite evident that Miller's distribution of 
transmission instructions which include the time to start transmitting the content data is 
equivalent to Appellant's example in which a page is printed containing the time Joe 
Smith's echocardiogram will be transmitted." 

Appellant's traverse these assertions at least because Miller's "transmission 
instructions" do not "identify] the content by one or more times." Miller instead recites: 

The transmission of data (e.g., a computer file) from one or more content 
sources over a network to one or more replicated servers is scheduled and 
performed according to the schedule. The content sources request the schedule 
from a network resource scheduler. The scheduler receives the requests and 
determines if and how the various requests can be accommodated. The scheduler 
determines at least a start time and a transfer rate for each of the content sources 
that can be accommodated. 

(Miller, AbsTract, emphasis added.) 
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The cited portions of Miller do not show, for example, that content sources 
provide information to the network resource scheduler (not "network content scheduler") 
that would identify the content of the data to be transmitted. Instead, the "transmissions 
instructions" of Miller include "the time to start transmitting the content data" for 
instructing a content source of when (and not for identifying what content) to transmit 
the start. Thus, the network resource scheduler cannot identify the content data to be 
transmitted because the network resource scheduler demonstratively does not receive 
information from the content sources for identifying the content data . Thus, the 
"transmission instructions" of Miller are not and cannot be used for defining "a schedule 
identifying the content by one or more times" as recited by Independent Claim 1 . 

In contrast to the recited portion of Miller, Appellant's disclosure shows the 
example cited by the Examiner's Answer as follows: "Joe Smith's echocardiogram will 
be transmitted at times Tl, T8, T30, etc." Thus, the example identifies the content ("Mr. 
Smith's echocardiogram") and lists times ("Tl, T8, T30, etc.") at which the identified 
content ("Mr. Smith's echocardiogram") is to be transmitted. Thus, a potential recipient 
may chose to receive based on identification what the content is identified as being 
(rather than when data from a content source is to be transmitted). 

Appellants also traverse the rejection at least because applying applicant's own 
disclosure to Miller would change the principle of operation of Miller from scheduling 
based on system resources such as transfer rate (the " when ") to scheduling based on 
identifying content to be transmitted (the " what "). Appellants also traverse the rejection 
at least because changing the principal of operation of Miller would involve substantial 
reconstruction and redesign of the elements shown in Miller and would as well involve a 
change in the basic principle under which the Miller construction was designed to operate. 

At least for the foregoing reasons, Claims 1-4, 9-15, 17-21, are at least allowable 
over Miller, Jaeger, and Ma, and the Examiner's rejections of Claims 1-4, 9-15, 17-21 
under 35 USC § 103(a) should be reversed. Independent Claim 26 is similar to Claim 1 
and thus is allowable for at least the reasons discussed above. Dependent Claims 27-29, 
34-36, 39, 40, and 42-46 are patentable for at least reasons of dependency from 
Independent Claim 26. 
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2. Answer to Arguments Raised in Response to B.l.b.l 



Appellant respectfully traverses the rejection for reasons stated in the Appeal 
Brief (filed 17 February 2010) and for reasons stated above with respect to the 
"Answer to Arguments Raised in Response to B.l.a" and submits claims 1-4, 9-15, 
17-21, 26-29, 34-36, 39, 40, and 42-46 are patentable over the combination of 
Miller/Jaeger/Ma. 

3. Answer to Arguments Raised in Response to B.l.b.2 

Appellant respectfully traverses the rejection for reasons stated in the Appeal 
Brief (filed 17 February 2010) and for reasons stated above with respect to the 
'Answer to Arguments Raised in Response to B.l.a" and submits claims 1-4, 9-15, 
17-21, 26-29, 34-36, 39, 40, and 42-46 are patentable over the combination of 
Miller/Jaeger/Ma. 

4. Answer to Arguments Raised in Response to B.l.b.3 

Appellant respectfully traverses the rejection for reasons stated in the Appeal 
Brief (filed 17 February 2010) and for reasons stated above with respect to the 
"Answer to Arguments Raised in Response to B.l.a" and submits claims 1-4, 9-15, 
17-21, 26-29, 34-36, 39, 40, and 42-46 are patentable over the combination of 
Miller/Jaeger/Ma. 

5. Answer to Arguments Raised in Response to B.l.b.4 

Appellant respectfully traverses the rejection for reasons stated in the Appeal 
Brief (filed 17 February 2010) and for reasons stated above with respect to the 
"Answer to Arguments Raised in Response to B.l.a" and submits claims 1-4, 9-15, 
17-21, 26-29, 34-36, 39, 40, and 42-46 are patentable over the combination of 
Miller/Jaeger/Ma. 
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6. 



Answer to Arguments Raised in Response to B.l.b.5 



Appellant respectfully traverses the rejection for reasons stated in the Appeal 
Brief (filed 17 February 2010) and for reasons stated above with respect to the 
"Answer to Arguments Raised in Response to B.l.a" and submits claims 1-4, 9-15, 
17-21, 26-29, 34-36, 39, 40, and 42-46 are patentable over the combination of 
Miller/Jaeger/Ma. 

7. Answer to Arguments Raised in Response to B.l.b.6 

Appellant respectfully traverses the rejection for reasons stated in the Appeal 
Brief (filed 17 February 2010) and for reasons stated above with respect to the 
'Answer to Arguments Raised in Response to B.l.a" and submits claims 1-4, 9-15, 
17-21, 26-29, 34-36, 39, 40, and 42-46 are patentable over the combination of 
Miller/Jaeger/Ma. 

8. Answer to Arguments Raised in Response to B.l.b.7 

Appellant respectfully traverses the rejection for reasons stated in the Appeal 
Brief (filed 17 February 2010) and for reasons stated above with respect to the 
"Answer to Arguments Raised in Response to B.l.a" and submits claims 1-4, 9-15, 
17-21, 26-29, 34-36, 39, 40, and 42-46 are patentable over the combination of 
Miller/Jaeger/Ma. 

9. Answer to Arguments Raised in Response to B.l.b.8 

Appellant respectfully traverses the rejection for reasons stated in the Appeal 
Brief (filed 17 February 2010) and for reasons stated above with respect to the 
"Answer to Arguments Raised in Response to B.l.a." Appellant notes that the 
Examiner's Answer states that "Appellant's argument is based on the allegation that 
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Miller does not disclose 'the schedule identifying the content by one or more times'" 
and that the "allegation is erroneous because, as detailed in the response to B.l.a 
above, Miller discloses 'the schedule identifying the content by one or more times.'" 

The Examiner's Reply relies on the allegation that "Miller does in fact 
disclose 'the schedule identifying the content by one or more times,'" to conclude 
"the suggested modification/combinations would not render the technologies of 
Miller unsatisfactory for their intended purposes." Appellants traverse both the stated 
reasoning and conclusion because (as stated above in the "Answer to Arguments 
Raised in Response to B.l.a"), the network resource scheduler of Miller cannot 
identify the content data to be transmitted because the network resource scheduler 
demonstratively does not receive information from the content sources for identifying 
the content data to be transmitted . Because, the proposed modification of Miller 
would change the principle of operation from scheduling based on system resources 
(the " when ") to scheduling based on identifying content to be transmitted (the 
" what "), the technologies of Miller would be rendered unsatisfactory for their 
intended purposes (e.g., determining when to transmit data at a given rate of 
transmission). 

Thus, Appellant submits claims 1-4, 9-15, 17-21, 26-29, 34-36, 39, 40, and 
42-46 are patentable over the combination of Miller/Jaeger/Ma. 

II. CONCLUSION 

For the foregoing reasons, Appellant respectfully submits that the Examiner's 
rejections under 35 USC § 103(a) should be reversed. Please note that if there are any 
matters that may be expedited by telephone conference, the Examiner is kindly invited to 
contact the undersigned at (360) 649-5566. 
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Respectfully submitted, 

_May 27 th , 2010_ /Mark R. Hennings, Reg. No. 48,982/ 

Mark R. Hennings, Attorney for Appellant 
Registration No. 48,982 

Constellation Law Group PLLC 
P. O. Box 220 
Tracyton,WA 98393 
(360)627-7147 voice and facsimile 
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